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)
)
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AFFIDAVIT

Qualification.

1. I am an attorney at law, practicing in the City of
Los Angeles, California. I have been a member of the Bar of
the State of California since January of 1965. At the time of
my admission to the California Bar I was on active duty with
the United States Army, serving as an air defense artillery
officer. My military service continued until October of 1966
when I was honorably released from active duty with the rank
of Captain. Prior to reporting for active duty in the Army, I
had been employed by the law firm of Irell & Manella. Upon my
discharge from active duty I returned to Irell & Manella where
I have practiced continuously since October of 1966.

2. I am currently a partner in Irell & Manella LLP. My
practice consists primarily in the representation of clients
in the computer, telecommunications, multimedia and other
advanced technology industries as well as clients purchasing
or licensing technology-based products and services. Since
approximately the Fall of 1967, I have been actively engaged
in the structuring, drafting, negotiation and analysis of a
broad range of agreements involving the licensing or transfer
of technology and related intellectual property rights.

3. In 1974, I co-authored, with Gerald H. Larsen, a
book entitled Data Processing Contracts and the Law, which was
published by Little, Brown & Company. This book was primarily
devoted to the legal and practical issues posed by various
types of contracts for the procurement of data processing
equipment, software and services, inclUding the intellectual
property issues posed by such agreements. In 1986, I co­
~uthored, with Peter B. Frank and Norman Statland of Price
Waterhouse, a two-volume treatise entitled Bern.cchi on
Computer Law, which was also published by Little, Brown &
Company. Once again, the primary focus of the treatise is
contracts for the purchase and licensing of technology,
including intellectual property issues. This treatise is
regularly updated and supplemented.

4. I have also taught courses at the University of
Southern California Law Center on several occasions addressing



many of the topics covered in my treatise, including the
licensing of intellectual property.

S. I am currently serving as Co-Chairman of Committee R
(International Computer and Technology Law) of the
International Bar Association's Section on Business Law.
Committee R sponsors seminars and sessions at International
Bar Association conferences dealing with a variety of iS$ues
relating to computer, telecommunications and other advanced
technologies, including licensing of intellectual property. I
have also served as a member of the Board of Directors and a
past President of the United States Computer Law Association
and currently serve on its Advisory Board. The Computer Law
Association also addresses similar issues in its conferences
and seminars. My full curriculum vitae is attached hereto.

Re.pon.. to Milgr~ Affidavit

6. I have reviewed the Affidavit of Roger M. Milgrim
submitted on behalf of SBC/PacTel in these proceedings (the
"Milgrim Affidavit"). I am personally acquainted with Mr ..
Milgrim and respect him as a lawyer and author. As a result,
I was quite surprised at what appears to me to be a gross
mischaracterization of the impact of intellectual property
rights on the matters before the Commission in this
proceeding. .

7. I don't believe that anyone would dispute the fact
that the types of equipment, software, firmware and other
elements of the incumbent local exchange carriers' ("ILECs")
networks (the "Local Networks") at issue in these proceedings
may be, and probably are, the subject of a variety of
intellectual property rights and that such rights are often
the SUbject of licensing transactions. However, the extensive
description of the types of rights involved and how they apply
to various elements of the technology at issue begs the
fundamental questions. Even assuming that numerous
intellectual property rights are .held by various vendors and
that such rights are licensed to the ILECs, there is nothing'
inherent in such intellectual property rights that would
prevent the ILECs from providing access to unbundled elements
of the Local Networks to competitive carriers (nccs"). The
proper analysis of the issues in these proceedings should
focus on the anticipated uses to be made by the CCs of the
Local Networks, as mandated by the Telecommunications Act of
1996 (the "Act"), and the extent to which those uses are
permitted under the licenses granted to the lLECs.

8. With respect to the first question, it is my
understanding from information provided to me by AT&T that the
access that is being sought by the CCs is merely access to the
physical infrastructure (and associated functionalities) of
the Local Networks. This will enable the CCs to provide
telecommunications services to end users through the ILECs'



network components as contemplated by the Act. I have been
informed that access to the source code of any software (and
hence to any of the confidential or proprietary information or
technology embodied therein) is not necessary to carry out the
purposes of the Act. I am further informed that no "direct"
access even to the object code of any software in the Local
Networks is necessary. Although the object code will process
the traffic transmitted by the CCs (arguably an indirect
access), the CCs will not have direct access to the terminals
or other equipment that operate the software. Hence, the CCs
will not be in a ppsition to obtain or control confidential
information or to~disclose or compromise the elements of the
Local Networks wh~ch may be protected by intellectual property
rights. Thus, ex~ept for the fact that the Local Networks
will be carrying traffic for CC customers as well as for ILEC
customers, the technical uses made of the licensed
technologies and the entities that will have access to any
confidential or proprietary information will be no different
than those that were undoubtedly contemplated when the
licenses were originally granted to the ILECs.

9. Turning to "the second question, i. e ., are the uses
to be made by the CCs:of the Local Networks permitted under
the existing licenses granted to the ILECs?, it would seem
that the answer lies, at least in part, in an analysis of what
business activities are contemplated by the license grant in
each instance. While I have not had the opportunity to review
the specific licenses at issue, it is quite common in such
license agreements for the actual license grant to focus on
the licensee's "business" or "internal business" or words of
similar import. Absent specific limitations in the license
agreement prohibiting certain types of activities, the scope
of the license grant is commensurate with the licensee's
business. Since most businesses evolve and change to some
extent over time, the reference to the licensee's business is
usually intended to encompass such changes.

10. It is my understanding that the lLECs have
historically been engaged in various forms of providing access
to the Local Networks and that these activities have been
viewed as part of the normal business activities of the ILECs.
Since access by the CCs is being mandated by law and is
technically very analogous to the access provided to others in
the past, it seems unlikely that the mandated access by the
CCs would be determined to be outside the scope of the ILECs'
business for purposes of the license grants.

11. For the reasons indicated above, it appears that the
ILECs' arguments for restricting CC access to network elements
based on vendors' intellectual property rights grossly
overstates the case for the ILECs with respect to the vendors'
intellectual property rights. Nonetheless, without having had
the opportunity to review the various licenses involved, it
cannot be stated with certainty that the above analysis would
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prevail in all instances. Therefore, on the assumption that
at least some instances can be cited in which specific
provisions in the license agreement prohibit the type of
access by the cca that is mandated by the Act, the issue of
which entities should be responsible for obtaining any
necessary extensions to the license grant should be addressed.

12. Given the fact that the ILECs have selected the
vendors involved in the Local Networks, are familiar with" the
terms of the license agreements and the intentions of the
parties when those agreements were executed, and have
continuing relationships with those vendors, the ILECs are the
logical entities to seek any necessary modifications to the
license grants. It is generally easier for a party to a
continuing business relationship to negotiate changes in that
relationship than for a third party to do so. Furthermore, to
require the CCs, some of whom are relatively small companies
with little or no bargaining strength to negotiate under
circumstances in which the CCs have no other alternative but
to reach agreements with all of the affected vendors if the
CCs are to be able to take advantage of the Commission's
mandate, increases dramatically the opportunity for the
vendors to extract prices that would be highly anti­
competitive, thereby defeating one of the principal objectives
of the Act.

13. Another concern expressed in the Milgrim Affidavit
is the fact that the holders of the intellectual property
rights would have no control over the CCs or any ability to
enforce their intellectual property rights if theILECs
obtained the necessary extensions, if any, to the license
grants to permit the access mandated by the Act. This concern
is also unfounded. License agreements often permit
sublicensing or access to third parties under circumstances
where the third party must agree to abide by certain
agreements or provisions of the license agreement in order to
be eligible for a sublicense or access to the licensed
technology. Furthermore, since the uses contemplated by the
CCs in these proceedings do not involve the kinds of ndirect"
access to the technology or confidential information that most
holders of intellectual property rights are concerned with
(because such access will continue to be enjoyed exclusively
by the ILECs), the likelihood that any of the vendors would
ever have a need to enforce its intellectual property rights
against one of the CCs is greatly reduced or virtually
eliminated.

14. Needless to say, if the ILECs can force the CCs to
negotiate with vendors under circumstances in which the CCs
have no choice but to make a deal with those vendors, the
likely result is a significantly higher cost for obtaining thl
access that the Act mandates be provided at non-discriminator
cost-based rates. Requiring the CCs to negotiate with the
vendors under these circumstances virtually guarantees a



"discriminatory" price because the vendors have no incentive
to do anything other than to extract the highest price
possible. On the other hand, if further negotiations are
necessary and the ILECs conduct those negotiations, the
vendors should be interested in preserving their relationships
with the ILECs and not adding unreasonable costs -to the
infrastructure of the ILECs, which will be partly borne by the
ILECs. The normal constraints in this type of negotiation
will almost certainly produce a lower overall cost for the
necessary rights.

true
I declare under penalty of perjury that the foregoing is
and accurate to the best of my knowledge and belief.

Executed on May ~ 1997

~dLJL- ~~--.---
~~rd L. Bernacchi

SUBSCRIBED AND SWORN TO BEFORE ME this .ljf day of
May, 1997.

My Commission Expires:

~. Z.3 .2 ()DD
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RICHARD L. BERNACcm

PROFESSIONAL EXPERIENCE

RICHARD L. BERNACCHI is a senior partner in Century City-based lrell &. Manella
LLP, one of the leading commercial law firms in Califomia. For more than 2S years Mr.
Bernacchi has specialized in the legal, technical and strategic planning issues and opportunities
and dispute resolutions arising from computer hardware and software, multimedia,
telecommunications and other advanced technologies, including development, acquisition,
protection and exploitation of intellectual property; licensing, distribution, manufacturing, joint
venture and other strategic pannering arrangements; strategic planning and financing;
acquisitions and mergers; contracts for the acquisition of information systems and other advanced
technology products and services and related contract disputes.

He is the Co-Chairman of Committee R (International Computer and Technology law)
of the International. Bar Association's Section on Business law; member of the Advisory Board,
former Director and Past President of the Computer law Association; co-author of Data
Processing Contracts and the Law (Little, Brown &. Co., 1974); co-author of Bernacchi on
Computer Law (Little, Brown &. Co., 1986), and a frequent lecturer.

EDUCATIONAL BACKGROUND

1. Law School - University of Southern California (1961-64)

Awards:

Offices Held:

Law Alumni Award (highest academic average in
graduating class); Order of the Coif; Phi Delta Phi Interna­
tional Fraternity Graduate of the Year.

Editor-in-Chief, Southern California Low Review.

2. Colleae - University of Santa Clara

Degree:

Awards:

Honor Fraternities:

B.S.C. (June, 1961)
(Major: Accounting, Minor: Philosophy)

Delta Sigma Phi Scholarship Key (Highest scholastic
average in School of Business); Quartermaster Association
Medal &. Scholastic Key; Distinguished Military Graduate.

Alpha Sigma Nu, Beta Gamma Sigma, Scabbard &. Blade.



COMPUTER/INTELLECTUAL PROPERTY LAW EXPERIENCE

A. Books and Articles

1. Co-author, Bemacchi on Computer Law: A Guide to The Legal tmd Management
Aspects 01 Computer Technology (Little, Brown &. Co., 1986).

2. Co-author, DtlIa ProceSsing ContrtICIS tmd the lAw (Little, Brown and Co.,
1974).

3. Author, Chapter on -Acquiring Software Companies- in Software Procurement,
Nordic Yearbook of Law and Informatics (1992).

4. Co-author, Chapter on ·Distribution of Computer Software in Non-U.S.
Countries: Five Important Concerns·, The lAw and Business of Computer
Software (D.C. Toedt, ed. 1989)

5. CO-Author, •A Structured Approach to Analyzing the Substantial Similarity of
Computer Software in Copyright Infringement Cases· , 20 Ariz. State Law Journal
625 (Fall 1988).

6. CO-Author, ·Computer System Procurement·, "30 Emory Law Jouma/395
(Spring, 1981).

7. Co-Author, ·The Leasing of Hardware· and ·Taxation of Computer Hardware
and Software·, Computers And The Low, Third Edition, Section of Science and
Technology. American Bar Association (R. Bigelow ed. 1981).

8. Co-author, ·Philosophy, Data Processing and the Rules of Evidence·, 48 Los
Angeles Bar Bulletin 374 (August, 1973).

B. Plannina and Advisory Boards

1. Member, Board of Advisors, and Past President of the Computer Law
Association.

2. Member, Planning Committee, Computer Law Institute, University of Southern
California Law Center (1980- ).

3. Chairman, Awards Committee, World Computer Law Congress (1991-1993).

4. Member, Advisory Board, Computer Negoritllions Report, published by Sunscopc
International, Inc., Orlando, Florida.

-2-
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5. Vice Chairman, Committee R of the Section on Business Law of the International
Bar Association.

6. Member, Planning Committee, International Conference on Computers and Law.

7. Member, Advisory Board, Arizona Law and Technology Institute, Arizona State
University College of Law (1982-1986).

C. 1.«tures aDd Seminan

1. Lecturer, Course on Data Processing Contracts in the Advanced Professional
Program, University of Southern California Law Center, (Spring, 1972; Fan,
1978; and Fall, 1981).

2. Lecturer, AU-ABA Course of Study on Law and Computers in the Seventies
(1972).

3. Lecturer, American Bar Association, Section of Litigation, National Institute,
wThe Litigator in a Technological AgeW (1975).

4. Lecturer, Computer Law Association, West Coast Conference (1976).

5. Lecturer, Computer Law Association, Annual Meeting Conference (1977).

6. Lecturer, Course on Practical and Legal Aspects of Negotiating Data Processing
Contracts, University of Denver (1978).

7. Lecturer, Course on Practical and Legal Aspects of Negotiating Data Processing
Contracts, University of Houston (1978).

8. Lecturer, Course on Practical and Legal Aspects of Negotiating Data Processing
Contracts, University of Tulsa College of Law (1978).

9. Lecturer, Co~rse on Practical and Legal Aspects of Negotiating Data Processing
Contracts, Pacific Lutheran University, Seattle, Washington (1978).

10. Lecturer, Course on Practical and Legal Aspects of Negotiating Data Processing
Contracts, University of Toledo (1978).

11. Lecturer, Course on Practical and Legal Aspects of Negotiating Data Processing
Contracts, Washington University, S1. Louis, Missouri (1978).

12. Lecturer, Course on Practical and Legal Aspects of Negotiating Data Processing
Contracts, University of Denver (1978).

-3-
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13. Ucturer, American Bar Association, Young Lawyers Division, National Institute,
"Computers in I,.itigation" (1979).

14. Lectutef, Computer Law Association, West Coast Conference (1979).

15. Lecturer, Course on Practical and Legal Aspects of Negotiating Data Processing
Contracts, American University, Washington, D.C. (1979).

16. Ucturer, Course on Practical and Legal Aspects of Negotiating Data Processing
Contracts, Wrisbt State University, Dayton, Ohio (1979).

,
17. Seminar Leade.r. "Computer Contracting - A Practical Guide", International

Computer NegC?tiations, Inc. (1979 - 1980).

18. Lecturer, Computer Law Association, Annual Meeting Conference (1980).

19. Lecturer, Practicing Law Institute, West Coast Conference on Computer Law,
San Francisco (1981).

','

20. Lecturer, COMDEX, "Beating the Tax Man Legally" and "Legal Problems of
ISO's", 1981 Conference and Exposition, Las Vegas (1981).

21. Lecturer, EDP Auditors Association, Washington (June, 1981) and Los Angeles
(1981).

22. Lecturer, "Forming and Financing High Technology Ventures", Third Annual
Computer Law Institute, University of Southern California Law Center (1982).

23. Lecturer, Practicing Law Institute, Computer Law, New York (1983).

24. Ucturer, Annual Conference, Arizona Law and Technology Institute (1983).

25. Lecturer, Annual Conference, Arizona Law and Technology Institute (1984).

26. Lecturer, Annual Conference, Arizona Law and Technology Institute (1985).

27. Lecturer, Pacific Rim Symposium, International Bar Association (1985).

28. Lecturer, National Computer Conference, Las Vegas, Nevada (1986).

29. Lecturer, "International Distribution of Computer Software", Seventh Annual
Computer Law Institute, University of Southern California Law Center (1986).

30. Ucturer, "Selected Aspects ofNegotiating Data Processing Contracts", Californi;
County Counsels' Association Conference (1987). .

-4-
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31. Lecturer, "Missed Opportunities and Pitfalls to be Avoided in Structuring
End-User and DisUibution Contracts", Eighth Annual Computer Law Institute,
University of Southern California Law Center (1987).

32. Lecturer, "Potential Points of Conflicts in Advanced Technology Contracts",
High Tech and Dispute Resolution Seminar, International Bar Association (1987).

33. Lecturer, "Source Code Escrows and Bankruptcy·, London Computer Law
Society (1987).

34. Lecturer, ·Use ofExpert Witnesses in Litigation Involving Computer Contracts·,
International Conference on Computers and ;Law (1988).

35. Lecturer, ·Keys to Success in Professional Services Projects·, 68th ADAPSO
Management Conference (1988)

36. Lecturer, "The Impact that Computer Law Will Have on New and Emerging
High Technology Applications", Ninth Annual Computer Law Institute,
University of Southern California Law Center (1988).

37. Lecturer, "Selected Liability Issues Arising from Electronic Funds Transfers·,
3rd National Conference on Computer Law, Buenos Aires, Argentina (1988).

38. Panelist, "Avoiding the Pitfalls in Negotiating Computer System Contracts" , 23rd
Annual Bank Council Seminar, California Bankers Association, San Diego,
California (1990).

39. Moderator, "The Growing Importance ofPatent Laws on the Computer Industry",
University of Southern California Law Center 11th Annual Computer Law
Institute, Los Angeles, California (1990).

40. Lecturer, "Software's Hottest Topics", "Advanced Strategies: Patents and
Copyrights· ,and ·Outsourcing Contracts", International Computer Negotiations,
Inc. 's Master'.s Program, Los Angeles, California (1991).

41. Moderator and Lecturer, "Manufacturing and Marketing Opportunities In the
United States and canada·, World Computer Law Congress, Los Angeles
California (1991).

42. Lecturer, "Dispute Resolution", Committee R (International Computer an
Technology Law Section), International Bar Association Section on Business La~
10th Biennial Conference, Hong Kong (1991).

43. Lecturer, ·Computer Databases: Copyright and Other Protection From the U.:
Perspective", International Conference on Intellectual Property Rights, Chine
National Federation of Industries, Taipei, Taiwan (1991).
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44. Lecturer, ·U.S.: Development and Marketing of Computer Software - Recent
Developments·, Fifth International Congress on Computer Law, Sio Paulo,
Brazil (1991).

4S. Lecturer,·After The License - Software Maintenance Agreements·, Fifteenth
Annual Institute, American Intellectual Property Law Association, La Quinta,
California (1992).

46. Lecturer, Transactional Session, •SimulatedTransactional and Litigation Sessions
Covering State of the Art Issues in Computer Law·, Computer Law Association,
San Francisco, California (1992).

47. Commentator,·Acquiring Software Companies·, Software Procurement '92,
International Federation of Computer Law Associations, Stockholm, Sweden
(1992).

48. Lecturer, ·Selling Up, Selling Out·, CORUM Conference Series, Los Angeles,
California (1992).

49. Lecturer, ·Negotiating the Best Deal·, Software Asset Management Special
Interest Group (SWAMI), Gartner Group, San Jose, California (1992).

50. Moderator, ·The Impact of Technology and Law on Strategic Planning for
Businesses in the Next Decade·, Committee R (International Computer and
Technology Law Section), International Bar Association Section on Business Law,
Annual Conference, Cannes, France (1992).

51. Moderator and Lecturer, "Intellectual Property Laws: Getting the Competitive
Edge·, World Computer Law Congress, Second Biennial Conference, San Diego,
California (1993).

52. Lecturer, ·GOTCHA: Problems, Pitfalls and Strategies for Software Licensing·,
Software Asset Management Special Interest Group (SWAMI), Gartner Group,
Atlanta, Georgia (1993).

53. Lecturer, "Selling Up, Selling Out·, CORUM Conference Series, Los Angeles,
California (1993).

54. Lecturer, -Extraction and Transplanting of Intellectual Property in a Failed
International Venture: A Surgical Response·, Fifth Annual International Law
Weekend, State Bar of California, San Francisco, California (1993).

55. Moderator, "Leveraging the Emerging Software Pricing Models·, Software Asset
Management Special Interest Group (SWAMI), Gartner Group, San Francisco,
California, New York, New York (1994).
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56. Lecturer, "Finance, Distribution and Marketing AspectS of Interactive Media",
Division 46 - Media Psychology, American Psychological Association Annual
Convention, Los Angeles, California (1994).

57. Lecturer, "Outsourcing, A Growth Industry", National Intellectual Property Law
Institute, Washington, D.C. (1994).

58. Lecturer, "Due Diligence in Business Transactions", Irell &. Manella Due
Diligence Seminar, Beverly Hilton Hotel, Beverly Hills, California (1994).

59. Panelist, Computer Law Association, Information Technology Law '95, Trends
&. Tips: How the Legal Profession Can Add Value; Contracting Workshop Part
I: Tips and Resources, (1995).

60. Moderator, Computer Law Association, '96 Computer &. Telecommunication Law
Update and World Computer Law Congress; Developments in Anti-Trust and
Trade Regulation, Annual Meeting Conference, (1996).

61. Lecturer, "Successful Software Development in New Environments" ,17th Annual
Computer Law Institute, University of So. California Law Center, (1996).

62. Lecturer, "How to Succeed at Content Acquisition, with a Focus on Online Use",
13th Annual Pacific Rim Computer Law Institute, Washington State Convention
&. Trade Center, (1996).

63. Panelist, "Protecting your IP Assets in Cyberspace", VentureNet'96, (1996).

64. Lecturer, "The Internet and Electronic Commerce in the United States", The 1997
CLA Pacific Rim Conference, Honolulu, Hawaii (February, 1997).

65. Panelist, "Markets of Tomorrow: Electronic Banking and Commerce",
Computer Law Association, 1997 Computer &. Telecommunications Law Update,
Washington, D.C., ANA Hotel (April 24-25, 1997).
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I, Daniel Meron, hereby certify that, on this May 6th,

1997, I served the foregoing Reply Comments of AT&T Corp. by

mailing two copies, first-class postage prepaid, to each of the

persons on the attached list.

lsI DANiEL MERON
Daniel Meron
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60. We also reject MCl's suggestions as unsupported by the staNtory Iana...c and
legislative history of section 259 and otherwise UIIJlCCCSSUy 10 secure the beftefits of section 259
for qualifying c:amers. As noced, MCI asserb that section 259 priciq requimnents must be
established by the Commission in relation to those section 25 l-dcrivcd priciDa pidelines set out
in the Local Com~titio" First Report and Order or qualifying carriers (aDd others) will not
receive the benefits that Congress intended. We find, however, nothing in either the express
statutory language of section 259 or its legislative history that persuades us that Conpas
intended any paniculat price outcome at all pursuant to the negotiatiOD-driven rqime
contemplated by section 259. RAther. we think that the statutory JansuaIc evidences a beliefthat
the partics to section 259 negotiations are best able to determine wbat suits their requiJemenII,
subject to certain explicitly stated statutory limitations. We discuss the necessity for pricing rules
or guidelines more fully at Section 11l. C. 4•• infra.

m Sec. e.,., 47 U.S.C. f 211.

.,. NPRM II 1 15-16.

61. We asked a variety of other questions about the meanina and SCOJ'C of the
language of section 259(a).u, We noted that each clement of public switched network
infrastructure, tecMology. infonnation. and telecommunications facilities aDd functions made
available pursuant to section 259 might pose unique questions and issues for this proceeding
For example. we asked whether tecMology sharing would require mandatot'y patent liccusiDg to
qualifying carriers so that these carriers can develop equipmeDt or software that is fully
interoperative with proprietary systems (if any) deployed by an incumbent LEe. In cues~
licensed technology is the only means to gain access to w:ilities or functions subject to sbIriDg

application of the antiD'US1 laws. 1).4 We funhcr DOte that there is ample authority panted 10 dw:
Commission pursuant 10 Title II to set aside any carrier apeements that are found to violate dw:
public intereSt. IJ5

,.. Sn S. COlIf.Rep. No. 104-230. 104m Coni.• 2nd Sess.• 1134 (1996). S.1Ibo L. SUlIiYIa, AIIIiIrwt 125-126
(1bc llClliOll dill OtIC poaesaina • scan:e resource mllSl exploit it ill WI)'S wIUch IIIIaiI DO IrbiIrwy or iImdiouI
distinctions IInCllll C\ISIOmaS is III ancient OtIC • . •. A fJnll which holds • IawfiaIIIIClIIOpOIy ••• (11I8)') ba piIty
of monopolizalion if it ""Ioils dill resource in _ys wbicll exclude or~ au., IDIft IrtIinrtIy or
invidiously.- (citinlo eo,.. UIIiIedSuIIu Y. T_,fIlIl R.R. Au«iGUoII. 224 U.S. 313, 32 5.CL 507 (1912); ...,.·r 1
Pnss Y. U""" ShIIu. 326 U.S. I. 65 S.Ct. 1416) (1945). AItd_ UrriIetJsa. Y. iUJot:-.Jl'raI, 326 U.s. I,
65 S.CL II 1422 ('"The ShamIn Act was specifICally inIended 10 pnlbibit ...P".... Mia F ,.... ~ an..-_ilia- ill • comlllClll pool whidl is bound to redia their compcCilors opparIUIIiry tID buy IDd 11I1 ••.."); A",.,
S&i'''f Y. Aspa Hifhkmds $kIitIf Corp.• 472 U.S. 515. 601 (1915)(-'" hiP val111 tbII we haw pJIad ClII the ...
to refuse to deaf with ocher (1mIS does not man IbIl ... riPt is UDqUaIified •••• We JlIl*'IIy bald dIII_. riPl
was DOC lIIIqUa1iflCd.- (ciliDll.«vm Jaur_ Y. Ulfileds... 342 U.S. 143 (1951».
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. requirements. we teDWively concluded thai section 259 requires maDdaIory liceusma. subject to
the payment of reasonable royalties. of an) software or equipment DeCeSSUY to pin KCeSS to
the shared capability or resource by the qualifying carrier's cquipmem.lJ7

62. We also sought comment on what types of iDformation must be III8de available
to .qualifyiDg cmiers by incumbent LECs pursuant to section 259(a). We asked. wbcther
marketing or other proprietary business infonnation should be found to be iDcluded. We asked
whether the iDfomwion sharing mandated by section 259(a) implies.y sort of joint Detwortt
planning requirement. IJI Specifically. we asked whether section 259(a) requires incumbent LECs
to make nerwork information databases (other than those already required to be III8de available
pursuant to section 251(c:)(3)1~ available to qualifying carriers aDd. if so. bow? We souabt
c:omment on wbetbcr and bow network infonnabon made available pursuIDl to section 259(a)
might vary from that type of information to be disclosed under section 251(c:)(5). which requires
reasonable public: notice of c:hanges in the infonnation necessary for nusmission ad routina of
services usin& the incumbent LECs' facilities or DCtworks. ItO

b. COIDIDeDts

63. The majority of the commenters. i.'., larger LECs and Octd. which -addras tbe
protection of proprietary information and other intellectual property risbts. raise concerns about
the Commission's tentative conclusions in the NPRM.'·' Several panies reject the Commission's
tenwive conclusion to require mandatory licensing in ccrtaio situaSious. 142 A number of tbe
larger LECs and USTA comment that patent licensing is DOt needed for infrasuuccure sbIria&. IQ

Other panies, such as Southwestern Bell. argue that. because incumbent LEes' netWOrks are built
upon licenses to usc intelleetual property. "the sharing of any inteUectuai property must be
conditioned upon the qualifying carrier obtaining a sufficient lic:ensc from parties that have a

'" NPRM It' 15.

111 NPRM It' 16.

,.. 47 U.S.C. § 151(c)(5).

,., 5«. ·c.,.• Octel Commenu II 3; NYNEX CommCIIIS It 13; Soudlwaunt Bell Reply CcJaIIDtaI II 11-11;
Octel Reply Commenu II 1-4. .

'42 5«. c.,.. GTE Conuncnu It 6 (-lit JCIIM cues. (GTE) would IIOC be pamiaaf to licealc IlIdl Ill.. ,,,1:
Sprint Commenu II 5; Soudtwestenl Bell Reply CommaIts II 11·12.

,., Sec NYNEX Commcau II 12·13: Soulhwestenl Bell Cammcats II 5-9; an; RIpIy e-1I5;USTA
Commenu It 5. S. GUO Sprint Reply Commenu II 5 (-inhslnaaurc ...... '*' be ICCClIIIPliIbed dtrouIIa.me.
lpumenu-).
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... Octel COIIlm.ll II 3.

III RTC COIIUIIfttS • 6.

.., Octel CGmmeDIs • 3.

FCC 91-J(iFeden! C._iaDicatioDS COlltlniuiea

II: AT.t.T ComttIaIIs II 2 D.2.

I. RoTC CommetI. 6; AT&T CommeII1s. 2 D.2; AT&T ItIpI)' Coaut_ • ,.

5502

(prolecrable) interesl in such propeny.-'~ Southwestern 8ellllJues that there is DO autbority ill
section 259 for the Commission to -override any party's intellectual properly ri&hts. or the
binding legal obliptioDS of iDcumbem LEC[S)._14S

,.. Soudlwestem Bell Comments 1& S. C/ NYNEX Comments 1& I]; Sprint CClIDIDeDII 1& s.

64. Octel. a supplier of voice ptoeeSSing systems to gOvemmcDt ad bo",;....,
includina the larBer LECs, -sues that the property rights of child pII'I)' providers tbat line
licensing agJCCIDellU with providing iDcumbeat LECs should not be injured by the sectioD 159­
imposed sharing obligatioas placed on incumbent LECs.,. Octel DOtes that the Commissiaa's
tenwive conclusion about mandatory lic:eusing is limited to those situations wbae liceased
technology is -the only IMQ1IS to pin acc:ess to facilities or fUnc:tioas subject to sbIriD&
MQuirements._1., Beyond those limited situatioas where mandatory 1iccDsiD& may be required.
Octel argues that the Commission should not displace the commercia1liceasiDa process.141 0ct.e1
maintains that, to the limited extent that the Commission might approve ......datmy Ucensi,,&, it
should be subject to the proprietaJ)' information restrictions in third puty providen' IiCCDliDa
schemes.I" .

,.\ SoudlWCSlCm Bell Comments II 7; Sft lIbo SouIhwestem Bell Reply Conlmems. 11.12.

,.. Octet Comments 1& l~; Octel Reply Comments II l~. Octel explains that iIs licasiBa._allow
LECs access 10 • wide vanei)' of JIfOPriewY infommioft &hal is subject 10 IIrict 1IOIldisc1olure IftWIIftIMI'&' 0c:IiII
Comments II 2.

... Octel Conn... 3 .., (-ai_ rhc availability of voice proc:asina recbDolalilll ••• a quaJifyiq CIIriIr
0lIJII1 co purdIaIe audl IaYice from Oacl or MOIber vendor indcpcndendy of ill ""'1 ..,... wiIb •
incumbalC LEC ....").

65. A few panies. panicularly RTC and AT&T. argue that proprietaJy iDfcmaaIiclIl
should be made available to qualifying carriers unconditionally.uo RTC supports the
Commission's tenwive conclusion to require mandatary licensing. subject to reasonable royabies,
where necessary to gain access to a shared capability or resource by the quaIifyiJIa carrier's
equipment. lSI AT&T contends that -[incumbent LECs} that have obtained the riabt to '*
software generics ttom their switching vendors are entitled to use those facilities to serve DOt oaJy
their own traffic. but also to serve qualifying carriers that share the iDcumbeat carrie:n'
infrastructure under Section 259 without any additional costS or fees._ IS1 In fact, accordiDa to



AT&T, -[ilf qualifying carriers were =IuiRd to DClOIiate l~ina apeements with all of all

[iDcumbent LEC's} equipmellt vendon. DODe ofwbic:h have my i"nc:cmive to nqou.se reasonable
terms or to let expeditiously with a small. nnl carrier. it is reasonable to assume that the
carrier's ability actually to use the [iDcumbent LEC's] infras1ructure to serve its customers will
be seriously impeded.-·!; RTC comments that. in some cases. join~ netWOrk plaDniDc will be
required to implement sharing obligatioas.Itt ~:~.':_,,:~ " ,_.

66. Some c:ommcnters specify that marketiD& information should not be illcluded
within the scope of section 259(a).us For example. hcTel.-..oTE coa&end that marketiD&
information would not facilitlte iDfrua'uaure sbariDI because it only I'Cl8Ies to the providing
incumbent LEC's customer basc. 15

' USTA would except intellectua1 property and awk.etiD&
infotmation. but asserts that -[o]tber publk information owned by the providiDa LEe ...
necessary for a [qualifyinl carrier] to provide services to its customers usiD& the shared
infrastructure. teehnolOiY or telecommunicatioas &c:ilities. wouIcl pJaiDly fall under the scope of
Section 259.-151 Without further specification. RTC ques that there may be d.gbues that arc
necessary for a qualifying carrier to NJly benefit from the sbariDI amnaement beyoad that which
an incumbent LEC is requiRd by section 25 I(cX3) to provide c:ompeQtors. ISI PacTel qua that,
where proprietary information is necessuy for the qualifyinJ carrier to provide
telecommunications services to its customers, it should be provided pursuant to oondisclosure
agreements..,9

•

•
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67. As described above,110 the negotiatioD-Oriented framework we Mve decided to
adopt in deftning the scope of section 259(a) obviates the need to define specifically what is
included in the "public switched network infrastructure. lCChnoJogy, iDformatioa. IDd
telecommunications facilities and timctiOQS" that incumbent LECs must lUke available to

•
III AT"T Reply CommenlS 11 S (fOOlllOle ami1led). N." eumpIc, AT&T cites 10 a disput:e becweIft illelf

II1d SouU1wCSleftl Bell _ liccnIa IlId riaJlt.... ..,....... iD .. iatllnaalMICIiaft proceediDa befcIre cbe Public
Utility Cammissioll ofTcus. AT&T Reply CamlllCllCl II 5-6 11.12. S.1IIIIo IlTC Cam.... II 6 ("A pI'OYidiDa
canicr cannot be penniUcd 10 refuse to Iicensc al*a\t u pounds for ."oidiDc ill oblipaions under 5ecIiaR 259.-).

,.. RTC Conune11IS 11 7. /hit cl GTE Reply e-a-u at 12; PlcT.1 ComIneDIS at 9.

IU s.. ~." GTE R&pIy COIIIIMIIIS • 5-6; Soud.......m BeU CommanI at 9-10; SpriIIl Cam_ .. ~.

'lO GTE Reply CommenlS at 6. S. tIbo PlcT.1~ 111-9.

'ST USTA CommCIIIS II 6.

•11 RTC eam-nu 117.

II. PacTel Comments at 1-9. S.lIbo Oclel CammaItI. 3-4.

,.. S. Discussioll 11 5ectioft III. B. l~ IrIpN.
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69. We affirm our tentative conclusion that. whenever it is "the 0I'I1y met11U to pill
access 10 facilities or functions subject 10 shari. ~uilanCllts:Mf secliOD 259 requires die
providing LEC to seek, to obtain. and to provide necessary 1ic:eDsiD&. subject to reimbursemeat
for or the payrncnt ofreasonable royalties. ofany softwllM or equipment DeCelllll')' to pin IICCCIS

to the shared capability or resource by the qualifying carrier's c:quipmeat. ID die ordiD8ry coune

16' S- 4' U.s.C. f 259(a).

~ S- 4' U.S.C. f 259(a). _ tUID RTC CGnuneDIs II 6-'.

NJ Sft...... SoudIweIIII'II Bell ConInNaII II s.9. S. tIiMJ SpriIII CmImaIII • 5•

... s-. •., .. Itt Caauncals. 6. _ tIiMJ AT.T Raply c........ • U.

lOt NPRM. 1 IS (empbuis added). S- IIIbo aee.1 CanuDeDts • 3.

FCC 97·36Federal C•••uic:atioDs Coat......

qualifyiDa carriers. We lIM persuaded that an approKb tball1'laDpti to ideatify discme elcmealS
- or even examples - of public switched DeCWOrt iDfrIsIrucIurc, tee:bDoiOlY. information. and
telecommunications facilities and functions would teDd to defat the 1eIiJlaUve purpose which
is to better eDSUte that qualifyina camas have 8CCCSS to evolviDa teebDolOl)'. As we noted
above. we conclude that the languqe in section 259(a) that requires section 259 arrantemenlS
be made available "Cor the purpose of CDlbliDa such quaIif)tiq carrier to provide
telecommunications services. or to provide ICCC:SS to iDformalion serviccs" CIS U 1 limiwion OD

the scope of iDfOl'Dlltion available UDder section 159.161 It is rcasoaable 10 USW'IlC that eenaiD
typeS of iDformation could be Coamd 10 be IeIDOtely coaaected" It best, to ldvIncina this stat=d
purpose of section 259.162 We have decided. nevertheless. DDt to exclude, per $~••y type of
information or information service from the nqotiation process.

68. The very flexibility of our approecb to defiDiDa the scope of leCtion 259(1).
however. would seem to exacerbate those disap'ecmen1s bctweeD CllCIID'CIJIetS about intellectual
propeny issues. specifically. where otherwise protectable iDleUectual propeny is owoed or
controlled by incumbent LECs and is properly souabt by quaIif)tiq CIIrias. There is. for
example and as we have noted. sharp disapeement between 1Irpr LECs ad Octel. on Ibc ODe

hand. and smaller LECs and other parties., on the other band. about Ibc scope of De t FF ry
protection for such proprietary infonnation. Tbe 1arJcr LECs mel Octel appear to sugest tbat
the possession of proprietuy information. includina informatioD lic:eased from tbinI peDes lib
Octel. nccessiwes e Commission decision that imposes restrictions on Ibc sbarin& of such
infonnation. Accordina to these commenterS. unless such iDfonDItion is provided to qualifyiaa
LECs pursuant to separately negotiated apecments or to IeSbictive DDD-disclosure clauses ill
section 259 agreements. the resuJt wiU force incumbent LECs to brach their CODUIICIS with third
parties. 16J SmeUer LEC commente:rs and their rcprescotatives. on the otherhand, essentially que
that the restrictions proposed by the larger LEes would clcfeat Ibc e1fectiveaea of sectioD 259
and. in effect. allow incumbent LECs 10 avoid their section 259 obliplions altoptber ill IIIID)'

cases.'"

•



Federal Communicatio.. ColUlilliea FCC 97.36

of providiq ·public switched netWOrk in&utructure, teehnolOl)', infonDIIion. Ind
telecommunications fiIcilities and functions" 10 qualifyiDa carriers. we fully uticipm that such
liCCDSiDI will DOt be IIleCUPry.'" We believe tba1, as suaestecl by AT&T ad Sprint.
iafruaucture sb8riaI c:u be KCOmplished duo. the usc of ap-eements whereby providilll
iDciunbeDt LECs wbo own or lase certain types of iDformalioD or odler intellectual propeny
provide fuDctioaalities ad services to qualifyilll curien witboul the need to nosfcr information
tbal is lqitimately proteetable.'67

70. We expect that the same process will occSur in the context of DelotiatiDa section
259..meats. At my rate, we epee with AT&T aDd RTe 1bat providiDa iDcumbeat LECs
may DOt eVIde their section 259 oblipaions merely because their anqemeats with third pM)'
providers of iDfonDarion and other types of intellectual properly do DOt coaremplate - or allow
- provision of cerWn types of information to qualifyiq Cllriers. Therefore, we decide tbat the
providiDI incumbent LEC must determine In approprWfe way to DeloUate aDd impJemcat ICCtioIl
259 apeemeDtS with qualifyiDa carriers. i.e., without imposinl inappropriate buIdeas OIl

quallfyins carriers. In cases where the only means &wiJmle is iDcludiDa the qualifyiq carrier
in & licensjDa IIJ'UlICIIlCDt, the providinl incumbeDt LEe will be requiIed to IeCUI'C such
Ucensilll by nqotiatiDa with the relCVlnt third party dilecdy. We empbuize that our decision
is not directed U third party providers of information but at providiDa iDcumbeat LEes. We
merely require the providiDs incumbent LEC to do what is necessary to ensure tbat the qualifyiq
carrier effectively receives the benefits to which it is eDlitled UDder section 259.

71. Reprding RTC's comments on the provision of oetwork iDformalioa "''''nes
(other than those already required to be rude available pursuant to section 2S1(cX3» to
qualifying carriers. we coaclude tbat there is DO iDdepeadeot oetwork iDfonDatioa disclosure
requirement set out in section 259(&). Similarly. we detennine that Section 259(&) iDfrutrucaIre
sharin& requirements are independent of CuneDt disclosure requiremeDts. or my 1bat the
Commission may hereafter ~opt, pursuant to Section 2S I.... NetWOrk informatioa disclosure to
qualifying carriers is properly the subject of section 2591;). As & result, we discuss commenten'
positions on information disclosure and decide these issUes in Section m. D., iItfra.

3. Dispute Resol.tion. Jurisdictioa•••d OIlIer bI••

L 8aekp'oaad

,.. s.. •.6., GTE Reply CommenD II S: USTA CoInmeII. U .

•" ATAT Reply eoaun.nD II ""S ("1M qualifyiDl QIriIr will purcIIIII die ... oldie [iDa..b=' LEC'I]
facilities lAd lCrYices - in die 1liiie manatr IhII CIIriers haw IIiIIIllricaII) .... - widIaul ...... KCIIII •
embedded intelllc:lual prapeny-); Sprial c • S; SpriDl RIplye-• ""5.

III s.. "6..1"""""'"of.LoetIII~",.".... of.T~ ........Ac:t 11/1116, s..a
Ilcpon IIICI Order. CC DockeI No. 96-91. FCC ~333. II FCC bI 150199 (m.~ I, 1996) (LoetIII c." ....
S«otwJ /tqtJn.ttl Or*). S. t1bo DiscussioIl. 5ecIioa 01. B. I~ itfra.
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There are also serious concerns about SBC's limitations on the availability of unbundled

e.lements in its SGAT. which requires panies interested in taking unbundled elements to provide

indemnification for any infringement of intellectual propeny rights that may result from

combining or using services or equipment provided by SWBT. SGAT. § XV., A. 7. at 19. In

ord~r to assure S\VBT that it has no liability for intellectual propeny claims. users of unbundled

elements will have to obtain licenses from approximately 40 equipment vendors. resulting in

del::!)' and additional expense. }d. CD A. 6. at 18. SWBT has told AT&T that it wilJ not provide

any unbundled element for which it believes a license is required. until AT&T obtains such a

license or a certification that a license is not required from the third party owner. Affidavit of

Thomas C. Pelto ("Pelto Aff.")' 3••mached to AT&T FCC Comments. AdditionalJy. if SBC's

competitor is sued b)' a third party over the use of this intelJectual property.. the SGAT provides

thal "SWBT shall undertake and control the defense and settlement of any such claim or suit and

LSP [Local Service Provider] shall cooperate fully with SWBT in connection herewith," SGAT.

, A. 7.

It is far from clear that there are legitimate third pany intellectual propeny rights that

proceeding, and it offered no witnesses for cross-examination in the state Section 271 proceeding
in Oklahoma. With this application. SBC has presented only a summary affidavit by J. Michael
Moore. purporting to describe in general terms some paramet~rs and assumptions of SBC's cost
studies. but not actually disclosing the underlying studies themselves. and simply assening the
conclusion that "the costs provided by SWBT meet the requirements of the Act" and the
Commission's regulation and "provide a suitable basis for rates." .s.= Affidavit of J. Michael
Moore. attached to SBC Brief. AT&T has an alternative cost study which concludes that SBC's
prices significantly exceed costs.
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would be affected by the sale of an unbundled network element functionality.L' But whether

there are such rights or not, SBC's use of the claim of such rights to place burdens on parties

seeking access to unbundled eleme:~ts has unreasonable consequences, potentially delaying and

increasing the expense of entry. T.he Commission has already aniculated procedures. in its Order

implementing the infrastructure sh~ring obligations imposed by Section 259 of the Act,~ by

which an ILEC. CLEC. and third party. vendor could work together, in the case of legitimate

third-party claims of intellectual property rights. to assure that the vendor's rights are protected

and th~lt the CLEC gets the non-discriminatory access required under the Act. The Commission

has stated, "[i]n the ordinary course .... we fully anticipate that such licensing will not be

necessal')'," Infrastructure Sharing Order CJI69, but that in any event. the providing incumbent LEC

I~Pelto Aff. , .. 30-34. AT&T presents arguments which support the view that. because
most intellectual property rights are extinguished with the first sale of the product containing the:
intellectual property, and given that, in providing the unbundled elements the ILEC never
relinquishes control of the element, it is unlikely that any real violations of a third pany's
intellectual propeny rights are at issue. AT&T and MCI have both challenged the legality of
SBC's position requiring interconnectors to secure intellectual property licences from third party
vendors under the Act. AT&T has challenged this requirement in federal district coun in Texas.
AT&T Communicalion~of the Southwes}. Jnc. Vf SQuthwe~ternBeIJ Telephone Co. and the
Commissioner!' of the Public DliJily Commjssion ofTcxas, Civ. Action No. A 97CA 029 (W.O.
Tex. filed Jan. 10, 1997). MCI has filed a Petition for a Declaratory Ruling at the Commission.
]0 Ihe Matter of Petition of MCl for DecJarat0O' Ru]joe, CCBPol 97-4. (filed Mar. 11. 1997).
Virious vendors have raised doubts about the applicability of third-party licensing rights to
unbundled clements in most situations where the CLEC is not using the unbundled elements in a
different manner than the ILEC. Sec. e.e.. Comments of Northern Telecom Inc., In the Malter of
Petition of MCI for Declaratory Ruling. CC Docket No. 96-98, CCBPol 97-4, at 5-6 (filed Apr.
IS,1997); Comments of Lucent Technologies Inc.• CCB Pol 97-4. at 2 (Apr. 15. 1997).

IA Report and Order. Implementation of Infrastructure Sharine pmvisioo~ in the
Trlecommunicarions Act of J996, ("Infrastructure Sharing Order"). CC Docket 96-237 (reI. Feb.
7. 1997).

6S
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must not impose "inappropriate burdens on qualifying carriers." and if a license is required. "the

. .

providing incumbent LEC will be required to secure such licensing by negotiating with the

relevant third pany directly." Is1.' 70. SBC's handling of this issue, in contrast, puts the burdens

and the risk on the CLEC seeking to use its unbundled elements. Pelto Arr.• " 8-12.

At this time, given the lack of competition in Oklahoma and the various obstacles SBC

has placed in the path of competitive entry, SBC's in-region interLATA entry in Oklahoma

would not be consistent with the public interest.
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CA. No. A-97CA-132-SS t

AT&T COMMUNICATIONS
OF THE SOUTHWEST, INC. et 0/.

Defendant
and consolidated cases

IN THE UNITED STATES DISTRICT COURT "
FOR THE WESTERN DISTRICT OF TEXAS HA'~P iD S9 ~if '97

AUSTIN DIVISION u.s. :... L[ .... .:. .1' '"

BY '.,,,,,-, vrr'C2
SOUTHWESTERN BELL )
TELEPHONECO.elaI. ) DEPU1Y

Plaintiff: )
)
)
)
)
)
)

v.

MOTION OF TIIE FEDERAL COMMUNICATIONS
COMMISSION FOR LEAVE TO APPEAR

AND PARTICIPATE AS AMICUS CURIAE

The Federal Communications Commission ("FCC"), by and through its undersigned

attorneys, hereby moves the Court for leave to appear and participate in AT&T Communications

~ Southwest v. Southwestern BeU Telephone CO.,·C.A. No. A-97CA-029-SS, one ofthe.
actions consolidated herein, as amicus~, for purposes ofsupporting referral ofcertain issues

raised in the litigation to the FCC under the doctrine of"primaryjurisdiction."

AT&T Communications ofthe Southwest brought an action against Southwestern Bell

Telephone Co. and the Commissioners ofthe Texas Public Utility Commjssi~n ("the Texas

PUC"), alleging that an agreement arbitrated by defendant Commissioners between AT&T and

Southwestern Bell Telephone violates Section 251 and 252 ofthe Telecommunications Act of

1996 ("the 1996 Act"). In cross-motions to the COW1, both AT&T and Southwestern Bell have

suggested that certain issues raised by the lawsuit are appropriate for referral to the Federal

Communications Commission ("FCC") on primary jurisdiction grounds. The FCC moves this

1 In an order dated March 21, 1997, the Court consolidated Cause Nos. A-97-CA-029-SS,
A-97-CA-044-SS, and A-97-CA-126-SS with Cause No. A-97-CA-132-SS. This briefaddresses issues
~ised in Cause No. A-97-CA-029-SS.
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Court for leave to appear and participate as amjcus curiae in order to explain why primary·

jurisdiction referral is appropriate in this case.

ARGUMENT

"1l1e privilege ofbeing heard amicus rests in the discretion ofthe co~ which may grant

.or refuse leave according as it deems the proffered information timely, usefu~ or otherwise.n

Leigh v. Engle:S35 F. Supp. 418 (N.D. TIl. 1982) (citing 3A C.l.S. Amicus Curiae § 3). In

exercising this discretion. courts have been guided by considerations ofwhether the parties to the

suit will adequately address the issues raised by the litigation. Village of Elm Grove v. Py, 724 F.
. !

Supp. 612, 613'(E.D. Wis. 1989), and whether the participation ofamicus would help illwninate

the issues raised by the parties. Skandia America Reinsurance Co~: v. Scbenck. 441 F. Supp.

715, 718 (S.D.N.Y. 1.977); Wilson v. Al McCord. Inc., 611 F. Stipp. 621, 622 (W.O. OIda.

1~85), ~inJmtmld rev'd inl2m1QIl~ grounds. 858 F.2d 1469 (lOth Cir. 1988).
I
I

The FCC submits that its timely motion to participate as amicus should be granted

because i(has an immediate interest in the primary jurisdiction issue raised in this litigation.

which may not be adequately addressed by the parties. Participation by the FCC will serve to

illuminate the bases for the primaryjurisdiction doctrine, as well as the propriety of its exercise

in the instant case. The FCC further has a strong interest in the initial interpretation of

regulations newly promulgated pursuant to the 1996 Act.

. This motion ~s not untimely. Argument on the cross-motions ofthe parties has not yet

been set. Participation by the FCC will not result in delay or prejudice to the existing parties,

both ofwhom have also urged a prim3IY jurisdiction referral to the FCC.
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CONCWSION

For the foregoing reasons. the FCC respectfully moves the Court for leave to appear and

participate as amicus curiae.

Respectfully submitted,

GARY G. GRlNDLER
Acting Assistant Attorney General
Civil Division

JAMES WILLIAM BLAGG
United States Attorney

ERNEST GARCIA.
Assistant U.S. Attorney
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C.A. No. A-97CA-132-SS

)
)
)
)
)
)
)
)
)

If'E C [ :v:: ~,I
IN THE UNITED' STATES DISTRICf COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DMSION

SOUTHWESTERN BELL
TELEPHONE co. et aI.

~laintiff,

AT&T COMMUNICATIONS
OF THE SOutHwEsT, INC. et ai.

Defendant
and consolidated cases

v.

.-
BRIEF OF FEDERAL COM:MUNICATIONS COMMISSION

AS AMICUS CURIAE IN SUPPORT OFPImdARY JURISDICTION REFERRAL. "

The.Federal Commuriications Commission ("FCC") ~bmits this brie~as amicus curiae'

. in AT&T Communicatjons of the Southwest v. Southwestern BelJ Telephone Co., C.A. No. A

. .
97-CA029-SS. in support of referral of certain issues to the FCC under the doctrine of '.

"primary jurisdiction." In cross motions, defendant Southwestern Bell Corp. ("SWE") and

plaintiff AT&T Communications Corp. (nAT&Tn) both ~ve suggested that aspects of this case

are appropriate for primary jurisdiction referral because underlying the legal issues is a dispute

. .
over the proper interpretation of pertinent FCC regul~tions. See 8WB Mo~on to Dismiss

PursuanHo Rules 12(b)(6) and 12(b)(1) at 11; AT&T Consolidated Memorandum at 18-21.

Specifically, this case turns on the resolution of two regulatory disputes:

(1) whether SWB's regulatory obligation to provide AT&T· with "nondiscriminatoryn
access to SWB's unbundled network elements requires AT&T, rather than SWB, to
obtain any necessary licenses or right-to-use agreements from SWB's third-party
vendors ("the Intellectual Property Dispute"); and

(2) whether AT&T may request that SWB provide AT&T's customers with certain
types of "transitional number portability mechanisms" beyond those specified in the
FCC's roles (nthe Number Ponabiliry Dispute").



~. :

The FCC agrees that these issues are appropriate for primary jurisdiction referral.

Upon such a referral, the FCC will act promptly to rule on the parties' competing

intetpretations of the FCC's regulations and will report the results of its administrative

proce~ings to the Court.

BACKGROUND

The Telecommunications Act of1996. The Teleconununications Act of 1996 ("the

1996 Act") mandates the opening of local telephone markets to competition. See 47 U.S.C. §§

251~260. To .assure rapid competitive entry, Congress impos~si certain interconnection

/

obligations on existing local exchange carriers, such as SWB.

Two sections of the 1996 Act are most relevant for purposes of this case. Section

251(b)(2) requires that local exchange carriers ("LEes") ~provide, to th~ extent technically

feas"ible. number portabilitY in accordance with the requirements prescribed by:the [FCC]. "I

I

Section 251(c)(3) obligates incum~nt local"exchange carriers to provide "nondiscriminatory

acCess to network elements on an unbundled basis . . . on terms and conditions that are just

and reasonable and nondisc~natory...." Section 251(d) of the Act required that the FCC

issue regulations implementing these and other provisions of Section 251 within six months of

enactment, a deadline that the Commission satisfied.

The Act further requires incumbent LECs and new entrants to negotiate agreements on

the tenns of interconnection with the existing network (§ 251(c)(1»; requires that such

agreements be submitted to the appropriate state PUC for approval (§ 252(e)(1»; and requires

I "Number portability" allows customers of an incumbau LEe. such as SWB. to retain their local
telephone numbers if they choose to switch to a different provid~r of local telephone service.

-2-



(

rapid arbitration by the state PUC (or alternatively by the FCC) of any disputes between the

negotiating parties (§ 252(b». The Act specifies that arbitrated agreements must conform to

the provisions of Section 251 and the regulations of the FCC (§ 252(c)(l», and provides for

review of state PUC decisions approving agreements in the federal district courts (§ 252(e)(6»

to assure such compliance.

The FCC's Implementing Regulations. The FCC promulgated roles implementing the

number portability requirement on July 2, 1996. In re Telephone Number Portability, First

Report and Order and Further Notice of Proposed Rulemaking.• 11 FCC Rcd 8352 (1996).

The FCC required that all local telephone carriers provide "transitional measures Ifor number. .

portability], which may consist of"Remote Call Forwarding (RCF), Flexible Direct Inward

Dialing (DID), or any other comparable and technically feasible method

• 2
...." 47 C.F.R. § 52.27 (a).

"

On August 8: 1996, the ·FCC issued its rules implementing, inter alia, the incumbent

. local exchange carriers' obligation to provide access to unbundled network elements. In re

Impl'!1Jlentation ofLocal Competition Provisions ofthe Telecommunications Act of1996. First

Report and Order. 11 FCC Red 15499 (1996), review pending. Iowa Utile Bd. V. FCC. No.

96-3321 (8th Cir.). The FCC required that an incumbent local exchange carrier provide a

competitor with access to unbundled network elements on "just, reasonable. and non-

discriminatory terms and conditions" that are no less favorable than the terms and conditions

on which the incumbent LEe provides such elements to itself. 47 C.F.R. § 51.313. The FCC

:! The FCC recently issued a First Reconsideration Order, FCC 97-74 (reI. March It. 1997).
which does not address the "transitional· number portability rules.

..
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further prohibited an incumbent from imposing any "limitations, restrictions, or requirements.

on requests for, or the use of, unbundled network elements that would impair the ability of a

requesting teleconununications carrier to offer a telecommunications service in the manner that

the requesting carrier intends." 47 C.F.R § 51.309.

Although some of the pricing regulations adopted by the FCC in implementing Section

251 have been stayed by the Court of Appeals for the Eight Circuit, the stayed pricing rules

are not involved in the instant case. See Iowa Util. Bd. v. FCC, 1996-2 Trade Cases ,

71,598 (Oct. IS, 1996). The FCC's number portability rules,.pnd the non-pricing roles

governing access to unbundled elements, have not been stayed, are fully in force, and are

bindmg on the state PUCs in implementing Section 251.

ARGUMENT

Before this Court can detenniIie whether the intercomiection agreement approved by the

Texas PUC complies with the requirements of the 1996 Act and appl~cable FCC regulations,

.the conflict between the parties regarding the proper interpretation and application of the

FCC's regulations must be resolved. The FCC demonstrates ~low that resolution of the two

regulatory disputes raised by the parties is appropriate for primary jurisdiction referral to the

FCC before the Court proceeds with review of the agreement under Section 2S2(e)(6) of the

1996 Act.

I. THE DOCTRINE OF PRIMARYJURISDICTION

The doctrine of primary jurisdiction "applies where a claim is originally cognizable in

the courts, and comes into play whenever enforcement of the claim requires the resolution of

issues which. under a regulatory scheme~ have been placed within the special competence of an

-4-
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